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February 19, 2013 
 
VIA ECFS 
 
Marlene H. Dortch 
Secretary 
Federal Communications Commission 
445 12th Street S.W. 
Washington, DC 20554 
 
Re: Notice of Ex Parte – WC Docket No. 11-42 – Supplement to Request for Confidential 

Treatment of Nexus’ FCC Form 555 

Dear Ms. Dortch: 

On January 31, 2013, Nexus Communications, Inc. (“Nexus”) filed its Form 555 reports with the 
Commission and with USAC, in each case seeking confidential treatment of state-specific subscriber 
count and subscriber de-enrollment information under the provisions of 47 C.F.R. §§ 0.457 and 0.459, as 
well as the Freedom of Information Act, Exemption 4 (5 U.S.C. § 552(b)(4) and the Trade Secrets Act, 18 
U.S.C. § 1905. (A copy of that request is attached hereto for ease of reference.) Subsequently, Ms. 
Kimberly Scardino, Acting Chief of the Telecommunications Access Policy Division, requested additional 
analysis justifying the request for confidentiality.  This letter responds to that request.   

Several considerations lead to the conclusion that this information should be accorded confidential 
treatment: 

First is the overall market context.  As the Commission is aware, the Lifeline wireless market is highly 
competitive.  Very large entities such as TracFone and Virgin Mobile are major players, and in each state 
where Nexus operates, other, smaller wireless Lifeline eligible telecommunications carriers (“ETCs”) 
actively compete for the business of eligible telecommunications consumers.  The Commission has 
recognized, endorsed, and relied upon this competition in the course of determining the fundamental 
rules it has established to govern this market segment, including its rules regarding which entities are 
permitted to compete in it.  See, e.g., Lifeline and Link Up Reform and Modernization, Report and Order 
and Further Notice of Proposed Rulemaking, 27 FCC 6656 (2012) at ¶¶ 371, 378 (footnotes omitted, 
emphasis added): 
 

[Enforcing the Section 214(e)(1) facilities requirement is not necessary] to ensure that 
Lifeline-only ETCs have charges, practices, classifications, and regulations for Lifeline 
service that are just and reasonable and not unjustly or unreasonably 
discriminatory.  [Such ETCs] necessarily will face existing competition in the 
marketplace from the Lifeline offerings of the incumbent wireline carriers in the same 
designated areas, as well as other carriers, such as facilities-based wireless providers. 
Competition should help to keep their rates and other terms and conditions of 
service just and reasonable and not unjustly or unreasonably discriminatory. The 
additional competition that they provide would do more to ensure just and 
reasonable rates and terms than a requirement to use their own facilities. 
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… 

Our public-interest inquiry must include consideration of whether forbearance would 
promote competitive market conditions, including the extent to which such forbearance 
would enhance competition among providers of telecommunications services. We 
conclude that forbearance from the facilities requirement will enhance competition 
among retail providers that service low-income subscribers. Lifeline-only ETCs 
offer eligible consumers an additional choice of providers for telecommunications 
services. The prepaid feature that many Lifeline-only ETCs offer is an attractive 
alternative for subscribers who need the mobility, security, and convenience of a wireless 
phone, but who are concerned about usage charges or long-term contracts. 

Given that the Commission has taken steps to enhance competition in this market segment, and relied 
upon the existence of competition to achieve its regulatory purposes, it is essential that the Commission 
be mindful of the deleterious impact on competition of requiring market participants to publicly reveal 
information that competitors in a traditional, non-regulated market would not normally disclose.  Failure to 
respect the confidential nature of competitively relevant business information would be arbitrary and 
irrational because it would be contrary to, and undermine, the assumptions underlying and embodied in 
the Commission’s basic approach to regulating this market segment. 

Second, there can be no question that information specifically identifying the number of customers that 
Nexus has (or has lost – see below) in each state in which it operates is extremely sensitive and 
confidential business information.  No normal, unregulated, competitive business would ever routinely 
publish this information, and courts have found its confidential nature to be sufficiently obvious not to 
require any detailed analysis of the issue.  See, e.g., L’Amy, Inc., v. LePage, 2000 U.S. Dist. LEXIS 
22957 (D. Conn. 2000) (finding as a fact that information about, inter alia, the “number” of customers 
constitutes “confidential information”).  In a competitive market, different firms will employ different 
strategies for marketing, pricing, customer outreach, etc.  Revealing how many customers Nexus has in 
each state will allow its competitors to see the precise degree to which Nexus’ unique marketing and 
related efforts have been successful, diminishing the value of those efforts by allowing competitors to 
determine when and whether to copy them. 

Indeed, the Commission itself has recognized the competitive nature of information that “would enable 
competitors to estimate carrier revenues for specific product families, particular customers, and 
geographic areas [would give] competitors a substantial competitive advantage.”  In Re The Lakin Law 
Firm, Memorandum Opinion and Order, 19 FCC Rcd 12727 (2004) at ¶ 6 (internal quotes omitted).  The 
information for which Nexus is here seeking confidential treatment is even more specific than that at issue 
in the Lakin Law Firm case, and, therefore, even more potentially damaging to Nexus’ competitive 
position.1 

This is an even greater concern in the case of the state-by-state, month-by-month, category-by-category 
(non-usage versus non-response) figures for de-enrollment contained in the Form 555.  While all Lifeline 
customers meet basic eligibility requirements set out by the Commission (e.g., participation in the federal 
                                                 
1  This conclusion does not change even if it is possible for competitors, with some effort, to try to 
“reverse engineer” subscriber counts via other data, nominally publicly available.  Indeed, the Lakin Law 
Firm case specifically protected information the disclosure of which was competitively problematic only in 
combination with publicly available information, and when the information only allowed competitors to 
“estimate” their rivals’ sensitive information.  See also Skybridge Spectrum Foundation v. FCC, 842 F. 
Supp. 2d 65, 81-82 (D.D.C. 2012). The fact that a competitor, with non-trivial effort based on public data, 
can develop estimates of its rivals’ market position and other sensitive business information, does not 
justify making it easy for that result to occur by directly publishing the sensitive information.  See, e.g., 
Worthington Compressors, Inc. v. Costle, 662 F.2d 45, 51 (D.C. Cir. 1981).   
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Food Stamp program), there are various sub-groups within the overall market segment of eligible 
consumers.  The marketing and customer outreach strategies of different Lifeline ETCs focus on different 
sub-groups.  Providing state-by-state, month-by-month information about what portion of Nexus’ customer 
base was de-enrolled for non-response and for non-usage will provide valuable information to competitors 
regarding the long-term economic benefits of targeting the market segments that are most responsive to 
Nexus’ efforts.  In an unregulated competitive market, rivals could obtain such information only by making 
their own decisions regarding the market segments on which to focus and trying their own competitive 
strategies.  It would be rare indeed for an unregulated, competitive firm to publicly disclose how many 
customers it is losing, much less provide a categorization of those customers. 

Moreover, there is no way of which Nexus is aware for competitors to even estimate these customer loss 
figures, other than via disclosure of Nexus’ confidential information.  Each month, a Lifeline ETC such as 
Nexus will gain new customers, lose some customers as a result of normal “churn,” and lose some 
customers as a result of de-enrollments.  Even if a competitor were able to develop some estimate of the 
overall size of the ETC’s customer base (which would be far from easy), what mix of new customers, 
normal churn, and de-enrollments led to a given overall customer base would normally be utterly opaque 
to the competitor – as it should be.  Competitors have no right to know how effective rivals’ marketing or 
customer outreach efforts are on a month-by-month basis, and certainly no right to understand where 
their rivals are focusing their marketing efforts to offset de-enrollment and churn, as opposed to trying to 
simply grow the underlying customer base.  The harm to Nexus’ competitive position in this context would 
be caused solely and directly by the Commission’s failure to protect Nexus’ confidential information. 

Third, there is no substantial or even identifiable public benefit to be obtained from requiring public 
disclosure of Nexus’ state-by-state (much less month-by-month) subscriber and de-enrollment counts.  As 
noted above, in this market segment the Commission itself has directly embraced the promotion of 
competition as not only in the public interest, but as critically important to assuring that subscribers have 
the best array of service choices.  Taking steps that interfere with vigorous competition – and revelation of 
confidential information clearly does interfere with it – would therefore undermine the public benefits that 
competition is intended to promote.  To the extent that the Commission is concerned with being able to 
monitor and report on the success of its efforts to eliminate duplication and waste in the Lifeline program, 
that purpose is entirely served by industry-wide aggregate data.  Even with Nexus’ information treated as 
confidential, the Commission would be able to report that on a nationwide or statewide basis, all ETCs 
combined de-enrolled a certain number of subscribers for non-usage, or that a certain percentage of 
duplicates were found, etc.  And, of course, the key metric of the success of the Commission’s efforts to 
more effectively manage the Lifeline program is not in data bearing on any specific, individual, ETC, but 
rather in the rate at which the Lifeline fund as a whole grows or contracts. 

For all of these reasons, Nexus reaffirms its request that the specific subscriber counts and de-enrollment 
figures contained in its Forms 555 be treated as confidential under the terms of 47 C.F.R. §§ 0.457 and 
0.459, as well as the Freedom of Information Act, Exemption 4 (5 U.S.C. § 552(b)(4) and the Trade 
Secrets Act, 18 U.S.C. § 1905. 

Please contact undersigned counsel if you have any questions about this matter. 

Sincerely, 

Davis Wright Tremaine LLP 

 
Christopher W. Savage 

cc: Ms. Scardino 












